IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NCENT CARCI A : CVIL ACTI ON
V.
FEDERAL EXPRESS CORP. : No. 99-3672

VEMORANDUM AND ORDER

J. M KELLY, J. JANUARY , 2001

Presently before the Court are cross-notions for Summary
Judgnent filed by the Defendant, Federal Express Corp. ("FedEx”)
and the Plaintiff, Vincent Carcia (“Carcia”). Carcia filed suit
inthis Court alleging, in part, disability discrimnation. Both
parti es now seek summary judgnent on that claim For the

foll owi ng reasons, Carcia s notion is denied and FedEx’ s notion

i s granted.

. BACKGROUND

Relying on the parties’ stipulations of fact and ot herw se
accepting as true the evidence of the nonnoving parties, and al
i nferences that can be drawn therefrom the facts of the case are
as follows. FedEx hired Carcia as a courier to pick up and
del i ver packages for its local custoners in Bristol
Pennsyl vania. This position involved frequent stair clinbing and
carrying of heavy packages. Approxinmately three years later, in
February, 1996, Carcia fractured his ankle while on the job.

Doctors treated his ankle with physical therapy, cortisone shots



and, eventually, surgery. Carcia then sought the assistance of
FedEx’ s Human Capital Manager, Colin Bayne (“Bayne”). Wth
Bayne’s help, Carcia earned a position as a tractor trailer
driver, which required less clinbing and nobility than the
courier’s position. Carcia s new position required himto
del i ver packages between Phil adel phia International Airport and
FedEx’s Bristol offices. Carcia also had to occasionally run a
courier route in the Bristol area, delivering or picking up
packages after returning fromthe Airport.

In Cctober, 1996, Carcia aggravated his ankle injury.
Bet ween Cctober, 1996 and February, 1997, Carcia worked
intermttently at a shipping facility, but could not continue
because the prol onged standi ng and | oadi ng caused hi mdi sconfort.
A functional capacity evaluation later confirnmed that stress on
Carcia s ankle could aggravate his injury. This neant that
Carcia could not performany tasks that required frequent or
constant stair clinbing, or traversing steps higher than fourteen
i nches. Deep squatting and carryi ng heavy packages woul d al so
pl ace added stress on his ankle. Consistent with the eval uation,
Carcia s physician gave hima conditional release to return to
work, but Iimted his activities to those that woul d not
aggravate his injury.

Carci a began the search for another position with FedEx.

Bayne inforned Carcia that FedEx’s Medical Leave of Absence



Policy afforded Carcia ninety days to find a job that his injury
would allow himto fully perform if Carcia could not find one
within that tinme, FedEx would term nate his enploynent.! Bayne
sent Carcia weekly job postings of positions available at FedEx, 2
and had himtake a typing test to determne his suitability for a
position as an operations agent. Carcia contacted Bayne about
returning to his fornmer position as a tractor trailer driver, but
FedEx rejected the idea because it believed Carcia could not
performall of the essential functions of the job. FedEx stated
that, although Carcia could drive the tractor trailer, he could
not enter or exit it wthout assistance because cabs on all FedEx
tractor trailers had steps greater than fourteen inches. It also
cited Carcia s inability to nake the | ocal deliveries
occasionally required of tractor trailer drivers.® Carcia
bel i eved that, because of an ongoi ng conversion process wthin
FedEx, sone tractor trailer drivers were not required to perform
courier services at all. Bayne investigated this possibility,

but found that only the nost senior drivers were afforded

positions that had no courier duties. Because Carcia had only

! FedEx policy also required that Carcia have priority for
any new job that becanme avail abl e.

2 These listings did not contain every avail able position
because | ocal FedEx offices would occasionally omt open
positions in order to allow for internal pronotions.

3 Carcia contends that nmaking these deliveries was not an
essential function of a tractor trailer driver’s job.

3



served as a tractor trailer driver for one year, he would not be
eligible for that kind of job.*

FedEx offered Carcia a part-tine position as a custoner
service agent in Vineland, New Jersey, but he rejected it because
it was nuch farther away fromhis honme and would pay himless
than his previous job. Carcia argues that FedEx offered himthe
Vineland job in order to establish a pretextual reason for firing
him FedEx eventually term nated Carcia s enploynent on July 21,
1997, citing his inability under the Medical Leave of Absence
Policy to secure another position within FedEx. Carcia
unsuccessful |y appeal ed the decision to FedEx managenent, and
then instituted this action, alleging disability discrimnation.
Carcia also all eged age discrimnation, wongful term nation and
due process violations, but voluntarily dropped those cl ai ns.
Carcia and FedEx have filed cross-notions for Summary Judgnent on
Carcia s disability discrimnation claim which the Court wll

now consi der.

1. STANDARD OF REVI EW

Pursuant to Federal Rule of G vil Procedure 56, a court mnust
grant summary judgnent “if the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with the

4 Carcia disputes the extent to which the FedEx conversion
process had been inplenmented, and his inability to secure one of
t he seni or positions.



affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnment
as a matter of law” Fed. R Cv. P. 56(c). The novant bears

the initial burden of show ng the basis for its notion. Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). |If the novant fails

to neet this burden under Rule 56(c), its notion nust be deni ed.
| f the novant adequately supports its notion, however, the
burden shifts to the nonnoving party to defend the notion. To
satisfy this burden, the nonnovant nust go beyond the nere
pl eadi ngs by presenting evidence through affidavits, depositions
or adm ssions on file to show that a genuine issue of fact for
trial does exist. 1d. at 324; Fed. R GCv. P. 56(e). An issue
is considered genui ne when, in |ight of the nonnmovant’s burden of
proof at trial, the nonnovant produces evidence such that a
reasonable jury could return a verdi ct against the noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Wen

deci di ng whet her a genuine issue of fact exists, the court is to
bel i eve the evidence of the nonnovant, and nust draw all
reasonabl e inferences in the light nost favorable to the
nonnovant. |d. at 255. Mdireover, a court nust not consider the
credibility or weight of the evidence presented, even if the
guantity of the noving party’ s evidence far outweighs that of the

nonnmovant. Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992). Nonetheless, a party opposing sumary



j udgnment nust do nore than rest upon nere allegations, general

deni als, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

| f the nonnoving party neets this burden, the notion nust be
denied. |If the nonnoving party fails to satisfy its burden,
however, the court nust enter summary judgnent against it on any
i ssue on which that party will bear the burden of proof at trial.
Celotex, 477 U.S. at 322-23.

That two parties file cross-notions for summary judgnent
under Rule 56(c) does not necessarily make sunmmary | udgnent

appropriate. Reading Tube Corp. v. Enployers Ins. of Wausau, 944

F. Supp. 398, 401 (E.D. Pa. 1996). |In such a situation, “each
side essentially contends that there are no issues of materi al

fact fromthe point of view of that party.” Bencivenga V.

Western Pa. Teansters, 763 F.2d 574, 576 n.2 (3d Gr. 1985).

Because each side therefore bears the burden of establishing that
no genui ne issue of material fact exists, “the court nust

consider the notions separately.” [d. (citing Rains v. Cascade

Indus., Inc., 402 F.2d 241, 245 (3d Cir. 1968)).

1. DISCUSSI ON

A. The Enpl oynent Discrinination Burden Shifting Schene

Carcia’s sole remaining claimalleges disability

discrimnation in violation of the Anericans with Disabilities



Act (“ADA’), 42 U.S.C. 8§ 12101 et seq. (1994). The MDonnel
Dougl as schene of shifting burdens of production and persuasion
controls the analysis of individual disparate treatnent clains

brought under the ADA. See generally MDonnell Douglass Corp. v.

Green, 411 U.S. 792 (1973); see also Reeves v. Sanderson Pl unbing

Prods., Inc., 120 S. C. 2097, 2106-09 (2000).

Under the general burden-shifting schene in an individual
di sparate treatnent claimwhere no direct evidence of
discrimnation exists, the plaintiff nust begin by proving his
prima facie case of discrimnation by a preponderance of the

evidence. Texas Dep't of Cmty. Affairs v. Burdine, 450 U S. 248,

252-53 (1981). The elenents of the prima facie case will vary
depending on the facts alleged and the type of claim presented.
If the plaintiff cannot neet this burden, his claimnust fail.
Satisfying this burden, however, dispenses with the nbst common
non-di scrimnatory reasons for adverse enpl oynent actions and
accordingly gives rise to a rebuttabl e presunption of

discrimnatory intent. St. Mary's Honor Ctr. v. Hicks, 509 U S

502, 506 (1993); Burdine, 450 U S. at 254. Although the ultinmate
burden of persuasion still remains with the plaintiff, the burden
shifts to the defendant to produce a |egitinate non-

di scrimnatory reason for the adverse enpl oynent deci sion.

Hi cks, 509 U. S. at 507; Burdine, 450 U.S. at 254. This is nerely

a burden of production; the defendant need not prove that this



was the actual reason for the adverse enploynent action. Burdine
450 U. S. at 260. In the unusual scenario where a defendant
cannot produce such a reason, judgnent in favor of the plaintiff
is appropriate. |f the defendant can, however, the presunption
of discrimnatory intent is rebutted and drops fromthe case
entirely. H cks, 509 U S. at 507; Burdine, 450 U S. at 255 &

n. 10.

The burden then shifts back to the plaintiff to prove by a
preponderance of the evidence that the enployer’s notivation for
t he adverse enpl oynent action was discrimnatory. Reeves, 120 S
. at 2106-09. To do this, the enployee nust prove by a
preponderance of the evidence that the enployer’s legitimte non-
discrimnatory reason was pretextual. 1d. Although a plaintiff
may al so present additional evidence of discrimnatory aninus, he
may, if he chooses, rely solely on a showi ng of pretext in order
to prove discrimnatory intent. 1d. (rejecting the “pretext
pl us” requi renent adopted by many courts). The outcone of the
case turns on whether the plaintiff can prove discrimnatory
intent; if he cannot, judgnment in favor of the defendant is
appropri ate.

In the context of a notion for summary judgnent, a def endant
in this kind of case may prevail in one of two ways. First, the
def endant may show that the plaintiff can rai se no genuine issue

of fact as to one or nore elenments of his prinma facie case.



Spangle v. Valley Forge Sewer Auth., 839 F.2d 171, 173 (3d GCr.

1988). Second, the defendant may present a legitimte non-
discrimnatory reason for its actions and then show that the
plaintiff can raise no genuine issue of material fact as to

whet her the proffered reason is a pretext for discrimnation.
Id. Stated conversely, if the plaintiff shows that such genui ne

i ssues of fact do exist, summary judgnent is inappropriate.

B. Carcia’'s Prim Face Case

The ADA states that a covered enployer may not “discrimnate
against a qualified individual with a disability because of that
disability in regard to discharge and other terns, conditions and
privileges of enploynent.” 42 U S C 8§ 12112(a). Carcia's prinma
facie case under the ADA requires himto prove that: (1) he is
“disabled” as that termis defined within the act; (2) he is
otherwi se qualified to performthe essential functions of the
job, with or wthout reasonabl e accommobdati ons by the enpl oyer;
and (3) he has suffered an adverse enpl oynent action. Shaner v.
Synt hes, 204 F.3d 494, 500 (3d Gr. 2000). Al though Carcia’'s
firing clearly constitutes an adverse enpl oynent action, FedEx
chal l enges his prima facie case because it believes he is neither

di sabl ed nor qualified for his position.

1. Carcia's Disability




A person is considered di sabled under the ADA if he: (1) has
a disability, a “physical or nental inpairnment that substantially
limts one or nore of the major life activities”; (2) has a
“record of such an inpairnent”; or (3) is “regarded [by the
enpl oyer] as having such an inpairnent.” 42 U S.C. 8§ 12102(2).
Carcia concedes that he has neither an actual disability nor a
record of one. Consequently, his claimhinges on whether FedEx
regarded hi mas having an inpairnment that substantially limts
one or nore major life activities.

Major life activities include, but are not limted to,
caring for one’'s self, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing and working. To survive the instant
nmotion for summary judgnment, Carcia nmust denonstrate the
exi stence of a genuine issue of material fact concerning whether
FedEx regarded himas substantially limted in one of these major
life activities. Carcia clains that FedEx regarded himas being
substantially limted in his ability to either clinb stairs or
wor k. °

Carcia concedes that his inpairnment, which prohibits him
fromconstantly or frequently clinbing stairs, does not anount to

a disability. See, e.qg., Kelly v. Drexel Univ., 94 F.3d 102,

> Although the United States Suprene Court recently called
into question whether major life activities included working, the
Court will accept for purposes of these notions that they do.
But see Sutton v. United Airlines, 527 U S. 471, 492 (1999)
(dicta).

10



106-08 (3d Cir. 1996). It is undisputed that FedEx regarded
Carcia as having a limted ability to clinb stairs. Because this
limtation does not constitute a disability, Carcia nust show

t hat FedEx regarded himas having a greater limtation. The

evi dence, however, points to the contrary. There is no evidence
concerni ng possi bl e confusion by FedEx about the nature and
severity of Carcia's injury.® Instead, all of the evidence in
this case denonstrates that FedEx did not regard Carcia as having
any restriction other than his imted ability to clinb stairs,
squat and |ift heavy packages.

Inability to work can constitute a disability, but only if
an enployee is “significantly restricted in the ability to
performeither a class of jobs or a broad range of jobs in
various classes.” 29 CF.R 8 1603.2(j)(3)(l). The inability to
performa single, particular job does not constitute a
substantial limtation in the major life activity of working.

Id. Carcia nust therefore present a genuine issue of nmateri al
fact regardi ng whet her FedEx perceived his inpairnments as such a
limtation. Carcia conpletely fails, however, to explain how
FedEx regarded himas disabled. See PIf.’s Reply to Def.’s Mt.

for Summary Judgnent at 13-15. Al though FedEx clearly regarded

¢ Al though Carcia has presented sone evidence that FedEx
bel i eved anot her surgical procedure would return Carcia to ful
heal th, he has presented no evidence that FedEx m sunderstood the
present severity of his injury.

11



Carcia as unable to performcertain tasks, there is no evidence
that it regarded himas unsuitable for an entire class of jobs.

| ndeed, FedEx worked with Carcia for ninety days to find him

anot her position, eventually offering himone in Vinel and, New
Jersey. Carcia does cite the reports of a vocational expert and
a disability managenent consul tant, which both suggested that
Carcia' s intelligence, education, work history, enploynment

record, the job market and ankle injury would conbine to preclude
himfromenploynent in a broad range of jobs in various cl asses.
Id. at 20-21. These reports do not show that FedEx regarded
Carcia’ s ankle injury as a disability, however, because none of
this informati on was available to FedEx at the tinme it decided to
fire Carcia, and the reports do not focus solely on limtations
caused by Carcia's ankle injury itself. These reports are
therefore irrelevant to the determ nation of whether FedEx
regarded Carcia's injury as a disability. Carcia has presented
no evidence that FedEx regarded it as limting himto that

degree, and has therefore failed to denonstrate that FedEx
regarded him as di sabl ed.

Rul e 56 nevertheless requires the Court to conduct its own
exam nation of whether granting sunmary judgnent is appropriate.
Fed. R Civ. P. 56(e) (“If the [nonnbvant] does not so respond,
sumary judgnent, if appropriate, shall be entered against the

[ nonnovant].”). Although Carcia' s ankle injury nmay have

12



precluded himfromworking as a tractor trailer driver and
certain simlar jobs, Carcia conceded that it does not anount to
a disability under the ADA. Neither can it be said that FedEx
regarded his injury as a disability. The Court is satisfied
that, because Carcia has not presented genuine issues of materi al
fact concerning this elenent of his prim facie case, sunmary
judgnment in favor of FedEx is appropriate. The Court wll
therefore grant FedEx’s Mdtion for Summary Judgnent and deny

Carci a’'s.

2. Carcia’s Qualifications

Assum ng that Carcia could prove FedEx regarded him as
di sabled, his prima facie case would also require himto show
that he was “otherwi se qualified” for his job. Under the ADA, an
enpl oyee is considered a “qualified individual with a disability”
if he can prove by a preponderance of the evidence that he: (1)
“satisfies the prerequisites for the position, such as possessing
the appropriate educati onal background, enpl oynent experience,
skills, licenses, etc.”; and (2) can “performthe essenti al

functions of the position held or desired, with or wthout

reasonabl e accommpdations.” Taylor v. Phoenixville Sch. D st.,

184 F.3d 296, 311 (3d Cir. 1999); Gaul v. lLucent Techs., Inc.,

134 F. 3d 576, 580 (3d Cir. 1996). Because both parties accept

that Carcia satisfied the mnimal prerequisites for enpl oynent as

13



a tractor trailer driver, his qualification for the job turns on
whet her he could performits essential functions. This in turn
depends on the exact nature of the job’s essential functions;
FedEx contends that the occasional courier duties of the job were
anong its essential functions, while Carcia suggests that these
duties were ancillary to the main responsibility of driving the
tractor trailer

A job’s “essential functions” are defined as “the
fundanental job duties of the enploynent position,” not its nere
margi nal functions. 29 C.F.R 8 1630.2(n). Evidence of whether
a particular function is considered essential includes, anong
other things: (1) the enployer’s judgnent; (2) witten job
descriptions; (3) the anpbunt of tinme spend on that function; (4)
t he consequences of not requiring an enployee to performthe
function; (5) the work experience of former and current
enpl oyees; and (6) the nunber of other enpl oyees avail abl e anong
whom t he performance of a particular function may be distri buted.
29 CF.R 8 1630.2(n)(3). The determ nation of whether a
function is essential to a job is a factual one that should be
made on a case by case basis based upon all relevant evidence.
29 CF.R 8 1630.2(n) app. In this case, Carcia could drive a
tractor trailer, but could not make | ocal deliveries because of
the requisite stair clinbing. The question becones whet her

allowing Carcia to nerely drive the tractor trailer wthout

14



maki ng | ocal deliveries would fundanentally change the job.’
Based upon all the relevant evidence in this case, Carcia
has presented genui ne issues of material fact that he was
mnimally qualified for his position. At the prima facie stage
of a case, a plaintiff need only prove by sone credi bl e evidence,
including his own testinony, that he was mninmally qualified for

the position fromwhich he was fired. See, e.qg., Sheridan v.

E.l. DuPont de Nemoburs & Co., 100 F.3d 1061, 1084 (3d Cir. 1996).

Because FedEx exenpted nore senior tractor trailer drivers from
performng their traditional courier duties, the Court cannot say
wth certainty that affording Carcia a sim/lar opportunity woul d
fundanental |l y change the position. Moreover, FedEx' s job
description, which would not be dispositive of this issue in any
event, does not make it clear that the courier function is

i ntended as an essential function of the job. See Deane, 142
F.3d at 148. Accordingly, genuine issues of material fact exist

concerni ng whether Carcia could performthe essential functions

’ Carcia also had difficulty entering and exiting the cab
of a tractor trailer because the steps all exceeded his limt of
fourteen inches, although he suggests that a sinple acconmopdati on
woul d have enabled himto do so. Because the Court has found
that Carcia has failed to establish a genuine issue of materi al
fact regarding his disability or FedEx’'s |legitimate non-

di scrimnatory reason for his firing, the Court will not discuss
whet her entering or exiting the cab was an essential function of
t he job, whether a reasonabl e acconmodati on was either requested
or granted in this case, or whether an enpl oyee “regarded as”
disabled is entitled to such an accommobdation. See, e.qg., Deane
v. Pocono Med. Ctr., 142 F.3d 138, 148-49 n.12 (3d Cr. 1998).

15



of his job.

C. FedEx’s Leqgitimte Non-di scrininatory Reason

FedEx offers Carcia s inability to conply with its Mdica
Leave of Absence Policy as its legitimte non-discrimnatory
reason for firing him Assum ng Carcia had presented genui ne
i ssues of material fact concerning each elenent of his prim
facie case, FedEx’'s production of this reason for Carcia's firing
woul d shift the burden back to Carcia, who would then have to
prove that his firing was the result of discrimnatory aninus.
For purposes of the instant notion, Carcia would have to present,
at a mninmum a genuine issue of material fact concerning the
validity of FedEx's proffered reason for Carcia’s term nation.
Carcia has failed to do so.

Aside fromthe notice to FedEx that Carcia had an ankle
injury, no evidence exists that would show that FedEx fired
Carcia because of discrimnatory aninus. |ndeed, FedEx did not
fire Carcia immediately following his injury or upon | earning
that it would preclude himfromworking as a tractor trailer
driver; FedEx term nated his enploynent only after Carcia fail ed
to find another suitable job within ninety days of beginning his
nmedi cal | eave of absence. FedEx's offering Carcia a job in
Vinel and is not evidence of pretext, even though it was nuch

farther away fromhis home than his previous job. Even if FedEx

16



had not offered Carcia the Vineland job, it still would have been
able to fire himfor non-conpliance with their nedical |eave
policy. Indeed, had FedEx failed to offer Carcia any other job,
Carcia would no doubt seize on that fact as evidence of
discrimnatory aninus instead. The suggestion that FedEx offered
Carcia the Vineland job in an attenpt to |l end credence to a
pretextual reason for his firing is unsupported by the record in
this case.

Carcia has failed to present any evidence that FedEXx's
proffered legitimte non-discrimnatory reason for his firing was
pretextual or that his term nation was the result of
discrimnatory aninus. Accordingly, Carcia has failed to point
to a genuine issue of material fact concerning the validity of
FedEx’s legitimate non-di scrimnatory reason, making summary
judgnent in favor of FedEx appropriate. As Carcia would have to
prove the existence of discrimnatory aninus in order to support

his Motion for Summary Judgnent, the Court will deny that notion.

17
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NCENT CARCI A : ClVIL ACTI ON
V.
FEDERAL EXPRESS CORP. : No. 99-3672
ORDER
AND NOW this day of January, 2001, in consideration

of the Motion for Summary Judgnment filed by the Defendant,
Federal Express Corp. (“FedEx”) (Doc. No. 18), the Response and
Cross-Mtion for Summary Judgnent of the Plaintiff, Vincent
Carcia (“Carcia”) (Doc. No. 20), the Response of the Defendant
and the Plaintiff’s reply thereto, it is ORDERED that:

1. Plaintiff’s Mtion for Summary Judgnent (Doc. No. 20) is
DENI ED.

2. Def endant’ s Motion for Summary Judgnent (Doc. No. 18) is
GRANTED.

3. Judgment is ENTERED in favor of FedEx and agai nst Carci a.

BY THE COURT:

JAMES MG RR KELLY, J.



